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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
VICTOR KEVIN VILLASENOR, )
)
Defendant-Appellant.
)
______________________________)

NO. 45257
BINGHAM COUNTY NO. CR 2008-10355

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Victor Villasenor appeals from the district court’s denial of his Idaho Criminal Rule 35(a)
(hereinafter, “Rule 35”) motion to correct an illegal sentence. Mindful of the Idaho Supreme
Court’s holdings in State v. Tipton, 99 Idaho 670 (1978) (holding the defendant’s guilty plea
waived his right to challenge the admissibility of his prior confessions), and mindful of the Idaho
Supreme Court‘s holding in State v. Clements, 148 Idaho 82 (2007) (holding an illegal sentence
must be clear from the face of the record), Mr. Villasenor asserts that his sentence is illegal
because evidence obtained as a result of his unlawful blood draw should have been suppressed,
because the district court knew of the constitutional violation, it, did not have jurisdiction to
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sentence him. He asserts that the district court erred by denying his motion to correct an illegal
sentence.

Statement of Facts and Course of Proceedings
In 2009, Mr. Villasenor entered a guilty plea to one count of felony DUI. (R., pp.62-64.)
He was sentenced to ten years, with six years fixed, but the district court suspended the sentence
and placed Mr. Villasenor on probation for six years. (R., pp.93-101.) Mr. Villasenor did not
appeal his sentence.
In 2010, Mr. Villasenor admitted to violating his probation and the district court revoked
his probation but retained jurisdiction.

(R., pp.141-145.)

Thereafter, the district court

relinquished jurisdiction over Mr. Villasenor. (R., pp.146-147.) Mr. Villasenor filed a motion
pursuant to I.C.R. 35(b) asking the district court to reconsider its decision to relinquish
jurisdiction over him. (R., pp.150-151.) After a hearing, the district court denied the motion.
(R., pp.156-157.)
In 2015, Mr. Villasenor filed a second Rule 35 motion and supporting affidavit, asking
the court to vacate his illegal sentence. (R., pp.161-167.) Mr. Villasenor asserted that his
counsel had been ineffective for failing to file a motion to have evidence of the blood draw
suppressed.

(R., pp.162-163.)

The district court denied this motion, finding it was an

impermissible, successive Rule 35(b) motion. (R., pp.172-176.)
In 2017, Mr. Villasenor filed a motion to correct an illegal sentence pursuant to Rule
35(a). (R, pp.178-197.) Mr. Villasenor asserted that his sentence was illegal because the district
court did not have jurisdiction to sentence him, or revoke his probation, or relinquish
jurisdiction. (R., pp.182-184.) Mr. Villasenor asserted that his conviction violated the decision
of the United States Supreme Court in Missouri v. McNeely, 569 U.S. 141 (2013), in that there
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were no exigent circumstances which justified his forced blood draw; the officer had plenty of
time to obtain a warrant. (R., pp.183, 185-186, 195.) The district court denied the motion,
finding Mr. Villasenor did not challenge the district court’s authority to impose the sentence that
it imposed, he cannot bring the motion pursuant to I.C.R. 25(a). (R., p.213.) The district court
also held that it was not within the scope of a Rule 35(a) motion to correct an illegal sentence
where Mr. Villasenor argued the facts upon which he was convicted.

(R., pp.212-214.)

Alternatively, the court held that, if it was a motion brought pursuant to I.C.R. 35(b), it was an
impermissible third motion, and it was outside the time limitation of the Rule. (R., p.213.)
Mr. Villasenor filed a timely notice of appeal. (R., pp.216-219.)

ISSUE
Did the district court err in denying Mr. Villasenor’s motion to correct an illegal sentence?

ARGUMENT
The District Court Erred In Denying Mr. Villasenor’s Motion To Correct An Illegal
Sentence
A.

Introduction
Mindful of the Idaho Supreme Court’s holding in State v. Tipton, 99 Idaho 670 (1978)

(holding the defendant’s guilty plea waived his right to challenge the admissibility of his prior
confessions), and mindful of the Idaho Supreme Court‘s holding in State v. Clements, 148 Idaho
82 (2007) (holding an illegal sentence must be clear from the face of the record), Mr. Villasenor
asserts that his sentence is illegal where the district court did not have jurisdiction and
Mr. Villasenor’s Sixth Amendment right to counsel was violated by his counsel’s deficient
performance.
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B.

The District Court Erred In Holding Mr. Villasenor’s Sentence Is Not Illegal
Mindful of Tipton and mindful of Clements, Mr. Villasenor argues that his sentence is

illegal. The question of whether a sentence is illegal or whether it was imposed in an illegal
manner is a question of law, over which Idaho appellate courts exercise free review. State v.
Clements, 148 Idaho 82, 84 (2009). The Idaho Supreme Court has addressed the definition of an
illegal sentence as follows:
[T]he term “illegal sentence” under Idaho Criminal Rule 35 is narrowly
interpreted as a sentence that is illegal from the face of the record, i.e., does not
involve significant questions of fact or require an evidentiary hearing. This
interpretation is harmonious with current Idaho law. As this Court recently noted
in State v. Farwell, 144 Idaho 732, 735 (2007), Rule 35 is a “narrow rule.”
Because an illegal sentence may be corrected at any time, the authority conferred
by Rule 35 should be limited to uphold the finality of judgments. Rule 35 is not a
vehicle designed to reexamine the facts underlying the case to determine whether
a sentence is illegal; rather, the rule only applies to a narrow category of cases in
which the sentence imposes a penalty that is simply not authorized by law or
where new evidence tends to show that the original sentence was excessive. See
State v. Arthur, 145 Idaho 219, 223 (2008).
Clements, 148 Idaho at 87.
As he did in the district court, on appeal Mr. Villasenor asserts that the district court erred
by denying his motion to correct an illegal sentence because when he entered his guilty plea, it
was based on evidence gathered in violation of his Fourth Amendment rights, and the district
court does not have jurisdiction to proceed once it knowingly knows of a grave constitutional
violation. (R., p.191.) Mr. Villasenor asserts that the district court should have allowed an
evidentiary hearing once it became aware that Mr. Villasenor’s DNA was wrongfully and
unconstitutionally extracted. (R., p.192.) Mr. Villasenor contends that the district court did not
have jurisdiction to sentence him, thus, his sentence was illegal from the face of the record.
(R., pp.178, 182.)
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The district court denied the motion, finding it was not within the scope of a Rule 35(a)
motion to correct an illegal sentence where Mr. Villasenor argued ineffective assistance of
counsel—the facts upon which he was convicted. (R., pp.213-214.) Alternatively, the court held
that, if it was a motion brought pursuant to I.C.R. 35(b), it was an impermissible third motion,
and it was outside the time limitation of the Rule. (R., p.213.) Mr. Villasenor asserts that the
district court erred by denying his motion to correct an illegal sentence because his Fourth
Amendment rights were violated by the forced blood draw, his counsel was ineffective in failing
to challenge the unlawful search, and the district court did not have jurisdiction to impose the
sentence which resulted in an illegal sentence.

CONCLUSION
Mr. Villasenor respectfully requests that the district court’s order denying his motion to
correct an illegal sentence be reversed, and his case remanded with instructions for the district
court to permit Mr. Villasenor to file a motion to suppress the evidence obtained as a result of the
unlawful blood draw.
DATED this 29th day of January, 2018.

___________/s/______________
SALLY J. COOLEY
Deputy State Appellate Public Defender
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